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What is Financial Assurance?

A mechanism or combination of mechanisms used to 
guarantee that necessary funds are available to cover 
costs associated with environmental cleanup, facility 

closure and post-closure, or other unforeseen 
liabilities. Typically regulated at the federal and State 
level by either statute or rule; required for solid and 

hazardous waste disposal facilities like landfills
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• Costs of closure and post-closure care borne by 
the responsible party - not taxpayers!
o Includes a detailed cost estimate for facility 

closure and post-closure care
o Adjusted regularly (in Maine – annually) to 

account for inflation or changes to the facility
• Provides a path forward when a facility is 

abandoned or insolvent and there are no 
resources for remediation

Purpose of Financial Assurance



MAINE DEPARTMENT OF ENVIRONMENTAL PROTECTION                              www.maine.gov/dep            

Suitability of Financial Assurance

Do you know if 
your financial 

assurance (FA) 
mechanisms are 
up to date, valid 

and legally 
enforceable, and 

protect the 
State’s 

interests?
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Waste Disposal Facility (WDF) Closure & Bankruptcy 2023
• Orrington waste to energy facility (in Maine FA required)
• Three foreclosure auctions (June, August, November)
• WDF licenses not transferred prior to property transfer 

(Maine requirement)
• FA from bankrupt entity:

o Letter of Credit (LOC) not 
extended - required in March

o Annual Report due in April
o Auction in June
o DEP learned $ in CD in July!

• How can State get $ to
protect its interests?

What Can Possibly Go Wrong – 1

Background Photo Courtesy of USA Energy Corp
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Waste Disposal Facility (WDF) Abandonment ~ 2005
• Landfill – associated with former mill property
• After abandonment, leachate from collection ponds 

overflowed to nearby brook and beyond
• MDEP obtained Trust Fund $ from 2 banks in 2006 ~ 

$530,000
• Not enough $ for permanent closure. Department 

still working on site, spending State money to 
manage ongoing water quality issues to avoid any 
environmental/public health impacts

• Property was listed for sale in 2025

What Can Possibly Go Wrong - 2
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What Can Possibly Go Wrong - 2
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• Track all FA mechanisms! Review annually
• Ensure documents are up to date and valid
• Ensure amounts are sufficient 
• Be quick to address unforeseen challenges (e.g., 

Bankruptcy/auction, Property transfers, Stock 
ownership sales)

Lessons Learned
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RCRA – D 40 CFR 258.74 (a)

Trust Fund/Account
• Facility owner/operator funds the trust
• Financial institution manages the trust 

account
• Beneficiary of the trust = state
• Annual payment into trust is total 

estimated cost of closure/post closure 
care divided over shorter of term of 
license or life of facility
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RCRA – D 40 CFR 258.74 (b)

Surety Bond Guaranteeing Payment or 
Performance

• A financial guarantee that specific 
closure/post-closure funds are available 

• Obligee = owner/operator of facility
• Surety = company guaranteeing $
• Beneficiary = State
• Surety company must be acceptable as 

deemed by US Department of Treasury
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RCRA – D 40 CFR 258.74 (c)

Letter of Credit
• Bank issued guarantee that funds will be 

available if certain conditions are met
• Must be irrevocable
• Must be issued by a financial institution 

authorized to issue them, and regulated 
and examined by State/Federal authorities

• Must be valid for one year or auto extend 
for one year unless canceled.
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RCRA – D 40 CFR 258.74 (d)

Insurance
• Insurer must be licensed/authorized
• Insurance must guarantee funds up to the 

amount identified in policy (“face 
amount”) will be available when facility 
closes for closure and post closure care

• Policy auto-renews and cannot be 
canceled unless owner/operator fails to 
pay premium – then 120 days notice
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RCRA – D 40 CFR 258.74 (e & g)

Corporate Financial Test and Guarantee
• Provide information about liabilities, 

tangible net worth, and location of funds
• Letter required from CFO and an opinion 

from an independent CPA to support
• Info updated annually & state may request 

updated financial info
• Written financial guarantee may be 

provided by a parent or related company 
who meets same requirements as above
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RCRA – D 40 CFR 258.74 (f & h)

Local Gov’t Financial Test and Guarantee
• Provide information about liabilities and 

total expenditures
• Must meet Generally Accepted 

Accounting Principles and financial 
statements audited by CPA 

• Cannot be in default, deficit, poor rating or 
adverse CPA report; other nuances

• Guarantee can be by another local gov’t
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RCRA – D 40 CFR 258.74 (i, j & k)

Other State Approved Mechanism
• State may adopt other mechanisms 

State Assumption of Responsibility
• State may assume legal and/or financial 

responsibility if necessary

Use of Multiple Mechanisms
• A mix of multiple mechanisms may be 

used
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• Cash

• Certificate of Deposit (CD): A savings account that 
locks in rate of interest for fixed term

• Escrow Account: Agreement between parties – 
funds held until certain conditions are met

• Reserve Account: Fund set aside by 
owner/operator to cover future liabilities, 
maintenance or unforeseen costs

• Ad Valorem Taxes: Taxes levied based upon the 
assessed market value of property, item or service

Different State Specific Approaches
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• Old version:
o Adopts 40 CFR: Letter of credit, surety bond, trust 

account, municipal test and guarantee
o Beyond 40 CFR (State specific): Escrow account, 

reserve account, and “substitute requirements”
▪ Substitute requirements only include liabilities and 

ratios – not tangible net worth or location of funds
▪ Did not require any CFO statements or CPA reports, 

or audits to ground truth
▪ Strictly as written – could be “back of envelope” 

calculation!

Maine’s Approach 38 M.R.S. § 1310-Y
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Mill Closure with New Buyer and Redeveloper ~ 2023
• Landfill – associated with former mill property; new 

owner opted to purchase landfill as part of transaction
• Old owner agreed to convey financial assurance via a 

private escrow agreement to new owner (State not a 
beneficiary)

• New owner opted to provide $5M in cash and then use 
Maine’s “substitute requirements” 
• Presented a document listing assets and liabilities and 

demonstrated a ratio of less than 1.5 comparing total 
liabilities to net worth

• No audited financial documents or CPA report to back this up
• Letter from CFO of investor/purchaser

• Did not inspire confidence that funds would be available 
if needed – but statute allowed for this

What Can Possibly Go Wrong - 3
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• An Act to Update Financial Assurance 
Requirements for Certain Solid Waste Facilities

• Adopted the language from 40 CFR 258.74 for the 
corporate test and guarantee and the local 
government test and guarantee

• Kept State specific language for escrow accounts 
and reserve accounts as those are currently used

• Allows MDEP to require an independent 3rd-party 
financial review of any proposed form of financial 
assurance (paid for by applicant) and to be 
submitted to MDEP

Maine’s New Law – P.L. 2025, Chapter 621

https://legislature.maine.gov/backend/App/services/getDocument.aspx?documentId=123669
https://legislature.maine.gov/backend/App/services/getDocument.aspx?documentId=123669
https://legislature.maine.gov/backend/App/services/getDocument.aspx?documentId=123669
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• Financial instruments: language highly technical 
“banking” language. Make sure State really will be 
beneficiary if something goes wrong! 

• Look at things like termination clauses, tax 
requirements, indemnification clauses, and 
choice of law issues. Language should specify 
funds are for closure/post closure care only

• Banks and State legal counsel often have their 
own preferred language and do not like to stray 
from it. This puts agencies as intermediary

Lessons Learned
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• Still a work in progress in Maine 
o Who are financial experts that review these types of 

documents other than banks?
o Suggestions from member States?
o RFI to find out?

• Train staff and new project managers to understand 
importance of financial assurance, track any facility 
financial or ownership changes, and ensure that 
mechanisms are authorized, legal, and up to date

• Use pre-approved templates where possible – work with 
legal counsel to develop or use forms other States have 
already created if it matches your requirements

• Ask lots of questions!

Implementation Considerations



Contact:

www.maine.gov/dep

Susanne Miller

susanne.miller@maine.gov 

  22

mailto:susanne.miller@maine.gov

	Slide 1: Lessons Learned – Working with Financial Assurance Mechanisms  May 20, 2026
	Slide 2: What is Financial Assurance?
	Slide 3: Purpose of Financial Assurance
	Slide 4: Suitability of Financial Assurance
	Slide 5: What Can Possibly Go Wrong – 1
	Slide 6: What Can Possibly Go Wrong - 2
	Slide 7: What Can Possibly Go Wrong - 2
	Slide 8: Lessons Learned
	Slide 9: RCRA – D 40 CFR 258.74 (a)
	Slide 10: RCRA – D 40 CFR 258.74 (b)
	Slide 11: RCRA – D 40 CFR 258.74 (c)
	Slide 12: RCRA – D 40 CFR 258.74 (d)
	Slide 13: RCRA – D 40 CFR 258.74 (e & g)
	Slide 14: RCRA – D 40 CFR 258.74 (f & h)
	Slide 15: RCRA – D 40 CFR 258.74 (i, j & k)
	Slide 16: Different State Specific Approaches
	Slide 17: Maine’s Approach 38 M.R.S. § 1310-Y
	Slide 18: What Can Possibly Go Wrong - 3
	Slide 19: Maine’s New Law – P.L. 2025, Chapter 621
	Slide 20: Lessons Learned
	Slide 21: Implementation Considerations
	Slide 22: Susanne Miller susanne.miller@maine.gov 

