TOF STATE An
G 2 ALED
K

4
2
(9 7
o 2)
&5 kA
< * .
RS
Jc, - -/
) ,\G\

73

gl <

STE ( O
"E ManaceME

ASTSWMO, Providing Pathways to Our
Nation's Environmental Stewardship Since 1974

June 29, 2026

U.S. Environmental Protection Agency

EPA Docket Center

Office of Land and Emergency Management (OLEM) Docket
Mail Code 28221T

1200 Pennsylvania Avenue, NW

Washington D.C. 20460

via regulations.gov

RE: Docket ID No. EPA-HQ—OLEM-2020-0107
Dear Sir or Madam:

The Materials Management Subcommittee (MMSC) of the Association of State and Territorial Solid Waste
Management Officials (ASTSWMO) appreciates the opportunity to provide comments regarding the U.S.
Environmental Protection Agency’s (EPA) Proposed Rule, Hazardous and Solid Waste Management System:
Disposal of Coal Combustion Residuals from Electric Utilities; Legacy CCR/CCRMU Amendments, published in the
Federal Register on April 13, 2026 at 91 FR 18968 (hereafter referred to as the “Proposed Rule”). These
comments have not been reviewed or adopted by the ASTSWMO Board of Directors. In addition, individual State
or Territorial (State) waste programs may also provide comments based on their own perspectives and
experiences.

ASTSWMO is an association representing the waste management and remediation programs of the 50 States,
five Territories, and the District of Columbia (States). Our membership includes State program experts who
manage State-run solid waste permitting programs as well as coal combustion residuals (CCR) programs.

The disposal of CCR from Electric Utilities final rule was published in the Federal Register on April 17, 2015, after
administrative signature by the EPA on December 19, 2014. This rule finalized national regulations to provide a
comprehensive set of requirements for the safe disposal of CCRs from coal-fired power plants. The final rule and
subsequent amendments establish technical requirements for CCR landfills and surface impoundments under
Subtitle D of the Resource Conservation and Recovery Act (RCRA), the nation's primary law for regulating solid
waste. Throughout the last 11 years, the ASTSWMO MMSC and its Disposal and Conversion Task Force have
advocated for greater consistency between the CCR regulations and other Subtitle D programs, and for less
reliance on concepts associated with Subtitle C regulation. ASTSWMO has made this point through Statements
on CCR Program Implementation and submitting public comment on proposed revisions to the federal rule. As
such, the MMSC’s comments on EPA’s proposed CCR rules center around CCR being regulated under Subtitle D
of RCRA and not Subtitle C.

Dewatering Structures

The MMSC supports EPA’s proposal to clarify that qualifying CCR dewatering structures are not CCR surface
impoundments or CCR management units (CCRMU). CCR dewatering structures are not designed or operated
for the long-term storage or disposal of CCR and therefore should not be regulated as such. EPA should finalize
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a definition that focuses on the function and design of CCR dewatering structures. EPA should continue to clarify
the distinction between a CCR dewatering structure and a CCR storage pile.

EPA notes in the Proposed Rule that “[t]he landfill in which the CCR is ultimately disposed must meet all
applicable part 257 or 258 requirements.” Therefore, excluding qualifying dewatering structures from regulation
as disposal units does not remove the CCR from appropriate Subtitle D management. Instead, it recognizes that
the disposal standards apply at the point of disposal while allowing temporary dewatering activities to be
managed as part of the materials handling process.

Groundwater Monitoring Point of Compliance

Since the 1980s, CCR has been designated as a Subtitle D waste. As part of the 1980 Solid Waste Disposal Act
Amendments, CCR was exempted from the Subtitle C regulations as a fossil fuel combustion waste. In 1999, this
designation was confirmed by EPA in a report to Congress. Then in 2015, when the first national CCR disposal
regulations became effective, those regulations were promulgated under Subtitle D of RCRA.

The MMSC supports EPA’s proposed revision to allow States with EPA-approved CCR permit programs, as well
as EPA when acting as the permit authority, the flexibility of utilizing point-of-compliance monitoring wells no
more than 150 meters from the waste boundary, and on land owned by the owner of the unit, as this is
consistent with Subtitle D municipal solid waste landfill criteria within 40 CFR §258.40(d).

The Subcommittee recommends EPA finalize this proposed flexibility and require that the criteria used to
approve an alternative point-of-compliance be the same as, or substantially equivalent to, the criteria within 40
CFR §258.40(d) as these criteria appropriately focus on site-specific factors.

Alternative Health-Based Groundwater Protection Standards

Allowing for health-based groundwater protection standards is consistent with other Subtitle D regulations.
Under the municipal solid waste landfill criteria within 40 CFR §258.55(i), an alternative groundwater protection
standard may be established for constituents for which no federal maximum contaminant level (MCL) has been
established, provided the standard is an appropriate health-based level. EPA’s proposed approach for CCR is
consistent with this Subtitle D framework.

The MMSC recommends that EPA finalize this provision and align it with the existing Subtitle D municipal solid
waste landfill criteria. Alternative groundwater protection standards should be limited to constituents without
federal MCLs, based on appropriate health-based levels, and consider site-specific conditions including other
contaminants in groundwater, sensitive environmental receptors, and current or potential exposure to
groundwater.

Additionally, the MMSC recommends that EPA clarify that this provision does not alter groundwater protection
standards for constituents with federal MCLs. For those constituents, the federal MCL should continue to apply.
For constituents without federal MCLs, however, approved State CCR permit programs should have the same
type of site-specific authority that approved States have under other Subtitle D programs.

Rescinding of CCR Management Unit (CCRMU) Language

The MMSC supports reconsideration of the CCRMU provisions adopted in the 2024 Legacy Final Rule. The
Subcommittee has consistently emphasized regulation of CCR under Subtitle D of RCRA and that CCR regulations
should be implemented consistent with other Subtitle D programs. Under such an approach, a facility evaluation
report would be used to identify potential CCRMUs, but the permit authority determines which requirements,
if any, should apply.
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If EPA does not finalize a full recission, the Subcommittee recommends that EPA finalize an approach that defers
CCRMU requirements to permitting, except for a reasonable facility evaluation requirement. The permit
authority should be able to evaluate CCRMUs individually or on a facility-wide basis and determine if regulation
of identified CCRMUs is warranted and what requirements are appropriate based on factors such as site-specific
risk, groundwater data, current and reasonably anticipated land use, proximity to receptors, and placement as
beneficial use rather than disposal.

CCR Storage Piles and Temporary Accumulations

The MMSC supports EPA’s proposal to replace the existing “CCR pile” framework with clearer definitions for
“CCR storage pile” and “temporary accumulation.” Temporary accumulation of solid, non-flowing CCR, where
the accumulation is designed and managed to control unpermitted releases to the environment (CCR storage
pile) and where records demonstrate the CCR will be removed within a specific timeline and is therefore neither
permanent nor indefinite (temporary accumulation), should not be regulated as a CCR landfill. However, the
Subcommittee supports a regulatory backstop for accumulations that do not meet the definition of a CCR storage
pile as CCR accumulations that are permanent, indefinite, and/or not managed to control releases should be
regulated as a CCR landfill.

The Subcommittee recommends allowing a rolling inventory approach for CCR storage piles associated with
ongoing operations. Temporary storage can be demonstrated where records show regular turnover and removal
of material and where the pile is not being used for indefinite storage in lieu of disposal.

The Subcommittee also recommends EPA distinguish CCR storage piles from CCR dewatering structures and CCR
landfills. See the comment on CCR dewatering structures above.

Impacts of State Permit Programs

The Proposed Rule includes numerous flexibilities if a State has permitting authority. There are currently five
States with partial permit program approval, none of which would have approval for the proposed flexibilities.
The current revision process for States’ rules/regulations varies greatly and can take anywhere from months to
years to complete. Additionally, States then need to prepare and submit a State CCR Permit Program application
for EPA’s review. EPA is required to review, propose a decision, complete a public comment period, and then
render a final decision.

EPA is also working to finalize their CCR Permit Program and reopened the comment period for the proposed
permit program. States, too, require time to incorporate the Proposed Rule into an existing CCR permit program
or include those changes in future permit programs. With EPA’s permit program not finalized, it is unclear who
these additional flexibilities will impact when implemented. Therefore, the MMSC recommends EPA extend
and/or align compliance deadlines for Legacy Surface Impoundments with the implementation of the final rule.
This would allow the relevant permitting authority the opportunity to implement said rule through a permit
program.

Beneficial Use

The first three beneficial use criteria provide a sufficient framework for beneficial use determinations, as long as
standards are in place to prevent the CCR and any constituent thereof from entering the environment or being
emitted to the air or discharged into any waters, including groundwater. The need for meeting environmental
standards is most important for unencapsulated uses.

Unless an activity that meets the definition of beneficial use is causing or contributing to a level above any
groundwater protection standard, an exemption from the definition of CCRMU for unencapsulated CCR uses
would be feasible, regardless of when such use occurred.
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State flexibility in making beneficial use determinations is reflected in the position of the ASTSWMO Board of
Directors in the 2023 ASTSWMO Statement on CCR Program Implementation: “ASTSWMO prefers beneficial use
guidance to a regulatory approach. States need flexibility to implement procedures that work within their
existing regulatory framework and for making site-specific technical decisions. ASTSWMO agrees that a
proposed use of large quantities of CCR without a proven functional benefit should be thoroughly investigated,
due to risks of environmental harm, and should not be necessarily viewed as a beneficial use. However, a “one-
size-fits-all” regulatory approach is not practical or effective.” The MMSC supports that the definition of
beneficial use should include a requirement in the regulations to document State approval of the beneficial use
under State law. In addition, guidance from EPA is very valuable, and continued updates and new guidance
should continue. Previous examples include documents to provide States technical assistance on making
beneficial use determinations, including the type of site-specific technical decisions that may apply to certain
CCR beneficial uses, including a Beneficial Use Methodology, Beneficial Use Compendium, national-level
beneficial use evaluations, updates to the Industrial Waste Management Evaluation Model, and the
development of the Leaching Environmental Assessment Framework (LEAF) Test Method.

Deferring to State beneficial use regulations would be especially important if EPA’s proposal to exclude certain
beneficial uses of CCR from regulation, such as use in cement manufacturing, concrete production, as an
agricultural amendment, and in wallboard manufacturing, remains in the final rule.

Additionally, EPA is proposing to define a CCR storage pile as “any temporary accumulation of solid, non-flowing
CCR placed on the land that is designed and managed to control unpermitted releases of CCR to the
environment,” and apply this whether CCR is intended for beneficial use or not. EPA is also proposing to define
“temporary accumulation” to mean “an accumulation on the land that is neither permanent nor indefinite. To
demonstrate that the accumulation on the land is temporary, the CCR must be removed from the pile at the site.
The entity engaged in the activity may use ordinary business records to document that the CCR in the pile will
be removed according to a specific timeline.” Limiting the definition of CCR storage pile to temporary
accumulation prevents the CCR being stored in lieu of disposal, but the definition of “temporary accumulation”
is hard to define, hard to apply fairly among all sites, and hard to enforce. The Subcommittee suggests that EPA
clarify definitions and create more specific timelines or criteria with respect to the designation of “temporary”,
such as using the existing requirement of speculative accumulation or setting a standard with respect to a
timeframe such that piles will not remain long term.

The ASTSWMO Materials Management Subcommittee appreciates EPA’s efforts to address legacy CCR
impoundments and CCRMUs, and we look forward to future collaboration with EPA on CCR regulations. If you
have any questions about these comments, please contact me at James.M.Jennings@illinois.gov.

Sincerely,
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James Jennings (IL), Chair
ASTSWMO Materials Management Subcommittee
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