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ASTSWMO, Providing Pathways to Our
Nation's Environmental Stewardship Since 1974

October 13, 2023

U.S. Environmental Protection Agency

EPA Docket Center

Office of Land and Emergency Management (OLEM) Docket
1200 Pennsylvania Avenue, NW

Washington D.C. 20460

via regulations.gov
RE: Docket ID No. EPA-HQ—OLEM-2022-09-03
Dear Sir or Madam:

The Materials Management Subcommittee (Subcommittee) of the Association of State and Territorial Solid
Waste Management Officials (ASTSWMO) appreciates the opportunity to provide comments regarding the U.S.
Environmental Protection Agency’s (EPA) proposed “Alabama: Denial of State Coal Combustion Residuals Permit
Program,” published in the Federal Register on August 14, 2023, at 88 FR 55274 (hereafter referred to as the
“Proposed Decision”). These comments have not been reviewed or adopted by the ASTSWMO Board of
Directors. In addition, individual State or Territorial (State) waste programs may also provide comments based
on their own perspectives and experiences.

ASTSWMO is an association representing the waste management and remediation programs of the 50 States,
five Territories, and the District of Columbia (States). Our membership includes State program experts who
manage State-run solid waste permitting programs as well as coal combustion residuals (CCR) programs. The
mission of the Materials Management Subcommittee is to enhance and promote the development of effective
State and Territorial materials management programs.

EPA’s Interpretation of the Federal Regulations

A common theme throughout the Proposed Decision is Alabama’s “flawed” interpretation of the federal
regulations. Currently the federal regulations are self-implementing in all but three States (Oklahoma, Georgia,
and Texas) leaving interpretation up to the regulated community and the States who have received State permit
program approval from EPA. The 2017 Coal Combustion Residuals State Permit Program Guidance Document;
Interim Final (2017 Guidance) indicates that EPA has no plans to provide implementation guidance through
rulemaking but will instead provide guidance to States seeking permit program approval. To date, EPA has not
provided formal comprehensive written guidance on implementation to States or the regulated community. In
the 2023 ASTSWMO Statement on Coal Combustion Residuals Program Implementation, ASTSWMO urges EPA
to update the 2017 Guidance, to provide clear, consistent direction to States as to what is necessary for a
complete submittal of a State CCR Permit Program application, including evaluation criteria.

The requirements of the federal regulations are subject to interpretation and the plain language of the federal
regulations can reasonably be interpreted in more than one way as the interpretation often depends on site-
specific circumstances. Additionally, EPA mentions that the interpretation of the federal regulations should be
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clear due to Part A determinations. To date EPA has finalized only one Part A determination which is currently
under litigation. States do not have the resources to review multiple EPA proposed Part A (and Part B)
determinations completed in other States in order to attempt to understand EPA’s interpretation of the federal
rule. In March 2022 comments regarding proposed Part A determinations, the Disposal and Conversion Task
Force within the Subcommittee noted that the proposed decisions seek to clarify several interpretive issues
involving the CCR Closure Performance Standards. These clarifications are a significant shift in policy from long
standing regulations, guidance, and interpretations of closure requirements including those pertaining to the
Comprehensive Environmental Response, Compensation, and Liability Act remedial actions, Resource
Conservation and Recovery Act (RCRA) Subtitle C closure actions, RCRA Subtitle D closure actions for sanitary
landfills and open dumps, and more recently for RCRA Subtitle D CCR unit closures. The Task Force urged EPA to
employ a more formal approach (i.e., rulemaking, policy memo, guidance document) to establish such
interpretations if EPA finalizes these determinations and thus makes a substantial shift in the interpretation and
policies for closure requirements for CCR or other units. Absent formal comprehensive written guidance, State
agencies should be allowed latitude to interpret the regulations. The Subcommittee continues to encourage EPA
to provide formal comprehensive written guidance on the interpretation of the federal regulations.

EPA’s Review of State Issued Permits and Proposed Permits

EPA’s 2017 Guidance is the only formal written guidance provided to States on the requirements for developing
and submitting a State CCR Permit Program to EPA. Chapter 2 item 1 of the 2017 Guidance states that EPA is
using 40 CFR Part 239 as a guide for what a State submission should include:

a) A transmittal letter, signed by the State Director, requesting program approval. If more than one State
agency has implementation responsibilities, the transmittal letter should designate a lead agency and
be jointly signed by all State agencies with implementation responsibilities or by the State Governor;

b) A narrative description of the State permit program;

c) Alegal certification;

d) Copies of all applicable State statutes, regulations, and guidance; and

e) A completed part 257 Checklist

There is no requirement in the 2017 Guidance for States to include State-issued permits in their CCR permit
program application. The Subcommittee continues to encourage EPA to either update the 2017 Guidance to
include EPA’s new interpretation of what is required or to review State permit program applications in
accordance with the 2017 Guidance.

Requirements for State Permit Program Applications

In Section Il C of the Proposed Decision, EPA specifies that Section 2301 of the Water Infrastructure
Improvements for the Nation (WIIN) Act amended Section 4005 of RCRA, creating a new subsection (d) that
establishes a federal CCR permitting program similar to permit programs under RCRA Subtitle C and other
environmental statutes. The WIIN Act only establishes a federal permit program; it does not specify it be under
RCRA Subtitle C. In 2010, EPA proposed two potential paths forward with regulating coal ash under either
Subtitle C hazardous waste or Subtitle D solid waste. On April 17, 2015, EPA published the first federal CCR
regulations regulating CCR as a Subtitle D solid waste. To be clear, Section 2301 of the WIIN Act and Section
4005 of RCRA do not specify the establishment of a federal CCR permitting program similar to permit programs
under RCRA Subtitle C. Chapter 2 Item 1 of the 2017 Guidance states that EPA is using 40 CFR Part 239, which
are the requirements for determining adequacy of State Subtitle D permit programs, as a guide for what a
State submission should include. As such, States are drafting CCR State permit programs that are in line with
their EPA approved Subtitle D permit programs.
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In closing, the Subcommittee continues to encourage EPA to either update the 2017 Guidance to include EPA’s
new interpretation of what is required or to review State permit program applications in accordance with the
2017 Guidance. In January 2023, the ASTSWMO Disposal and Conversion Task Force hosted a States-only
meeting to discuss difficulties States are encountering in the development, implementation, and approval of
State CCR Permit Programs. A total of 28 States participated in the meeting with 13 identifying they are in the
process of either developing a State CCR permit program or have formally submitted a State CCR Permit Program
to EPA for approval. When asked if it would be helpful if EPA updated their 2017 Guidance, 88% percent of
participating States responded with yes. If EPA chooses to update the 2017 Coal Combustion Residuals State
Permit Program Guidance Document; Interim Final, the Subcommittee recommends EPA provide a 60-day public
comment period prior to the finalization of the document.

The ASTSWMO Materials Management Subcommittee looks forward to continued collaboration with EPA on
CCR. If you have any questions about these comments, please contact me at (804) 698-4047 or
kathryn.perszyk@deq.virginia.gov

Sincerely,

Kathryn Perszyk (VA)
Chair, ASTSWMO Materials Management Subcommittee
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