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ASTSWMO, Providing Pathways to Our
Nation's Environmental Stewardship Since 1974

April 17, 2020

RCRA Docket

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue NW
Washington, D.C. 20460

RE: Docket ID No. EPA-HQ-OLEM-2019-0173
Dear Sir/Madam:

The Solid Waste Disposal and Conversion Task Force within the Materials Management Subcommittee of the
Association of State and Territorial Solid Waste Management Officials (ASTSWMO) appreciates the opportunity
to provide comments on the U.S. Environmental Protection Agency (EPA) proposed rule, Hazardous and Solid
Waste Management System: Disposal of CCR; A Holistic Approach to Closure Part B: Alternate Demonstration
for Unlined Surface Impoundments; Implementation of Closure, published in the Federal Register on March 3,
2020 (85 FR 12456). These comments have not been reviewed or adopted by the ASTSWMO Board of Directors.
In addition, individual State or Territorial solid waste programs may also provide comments based on their own
perspectives and experiences.

ASTSWMO is an association representing the waste management and remediation programs of the 50 States,
five Territories and the District of Columbia (States). Our membership includes State waste program experts in
the management and regulation of solid and hazardous waste, as well as coal combustion residuals (CCR).

The ASTSWMO Solid Waste Disposal and Conversion Task Force (Task Force) provides the following comments
on the proposed rule:

1. Ingeneral, the Task Force is concerned that the proposal includes many industry flexibilities which may
continue to be challenged in the courts, providing further uncertainty on the future of the requirements
applicable to CCR units. This uncertainty may result in delays in State actions to incorporate the federal
CCR requirements into their State regulations and seek EPA approval of a State CCR permit program.

Proposal 1: Procedures to allow facilities to request approval to operate with an alternate liner for existing
CCR surface impoundments

2. The citations under proposed 257.71(d)(2)(i) appear to be incorrect. References to (d)(1)(A) and
(d)(2)(B) should be (d)(1)(i) and (d)(1)(ii), respectively. Also, the proposed language in this section
indicates the demonstration must be submitted to EPA, and omits the option for submittal to the
Participating State Director.

1101 17" Street NW, Suite 707, Washington, DC 20036
T: (202) 640-1060 F: (202) 331-3254
WwWw.astswmo.org



3.

The following inconsistencies between the preamble and proposed regulatory language were noted:

a. Preamble Section IV.A. Alternate Liner Demonstration (pg 12459, top of middle column) states “The
owner or operator must first submit a [Alternate Liner Eligibility letter — 257.71(d)(1)(i)] letter to
EPA, no later than 30 days after the effective date of the final rule; the proposed regulatory language
at 257.71(d)(2)(i) states the deadline is April 2, 2020.

b. Preamble Section IV.A. continued with statements regarding the posting of the letter and all
associated documentation (pg 12459, top of middle column), EPA’s determination (pg 12459,
bottom of middle column), and alternate liner demonstration (pg 12461, bottom third of third
column) to the facility’s CCR public website. Such requirements were not included in the proposed
language under 257.71(d) or 257.107. It is unclear whether the existing requirements at
257.105(f)(2) and 257.107(f)(3) with respect to documentation of liner type would apply, especially
since the deadline to post design information has passed. Proposed 257.71(d)(2)(iv) does require
the EPA/State to publish a proposed decision on the alternate liner demonstration to their website
for a 30-day comment period.

Proposal 2: Two co-proposed options to allow the use of CCR during unit closure (supplemental proposal to
proposed rule issued March 15, 2018)

4.

The Task Force previously submitted comments to EPA on October 15, 2019 regarding the proposed
rule, Disposal of Coal Combustion Residuals From Electric Utilities; Enhancing Public Access to
Information; Reconsideration of Beneficial Use Criteria and Piles (Docket ID No. EPA-HQ-OLEM-2018-
0524). In those comments, the Task Force recommended that there be a clear distinction between
disposal and beneficial use. The claim of beneficial use of CCR to achieve closure grades within a disposal
unit does not provide a clear distinction between the two activities.

The proposed rule at 257.102(d)(4)(i) attempts to limit the quantity of CCR that could be placed during
closure by comparison to volume and time needed to use soil or borrow material. However, the
proposal does not appear to require that final closure grades be amended lower than in existing plans,
or limit use of CCR by specifying a maximum thickness of CCR that can be placed for beneficial use (again,
the distinction between disposal and beneficial use). There is concern that a facility may claim the need
to fill the CCR unit required to close to existing plan grades using CCR, thus negating the requirement to
close for cause.

Should a facility be required to close for cause pursuant to 257.101, it is likely that the facility will need
to revise its closure plans to adjust for installing the final cover at elevations lower than documented in
the facility’s existing plans. In addition, the close for cause action will likely require that the facility do
some grading and fill work to establish appropriate compaction and slopes prior to installing final cover.
The proposal only considers the addition of more CCR in the CCR unit required to close for cause, and
does not anticipate nor require the use of CCR already within the footprint of the unit to achieve the
appropriate compaction and slopes prior to installing final cover.

The Task Force is concerned with the proposed requirement at 257.102(d)(4)(i)(E) that the final cover
system be no more permeable than CCR placed in the unit when CCR is placed in the unit as part of
closure. If the EPA is concerned with the bathtub effect above the CCR when used for closure, then the
final cover requirement for all CCR units should have this permeability requirement. It is unclear why
this requirement would only apply to the subset of CCR units required to close for cause and who request
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and are approved to use CCR in lieu of soil or borrow material to bring the unit to grade for final cover
installation.

6. There appears to be a typo in the last sentence of proposed 257.102(g)(2), which states “... the owner
or operator must prepare and place in the facility’s operating record an updated notification of intent
to close that includes the of date on which the owner or operator commenced closure of the unit.” The
word “of” should be deleted.

Proposal 3: An additional closure option for CCR units being closed by removal of CCR
7. The proposed language requiring the use of deed restriction controls appears to be consistent with
language in 40 CFR 258.60(i) as applicable to Municipal Solid Waste (MSW) Landfills. It may be helpful
for States that the language between the CCR rule and the MSW Landfill requirements align.
Proposal 4: Requirements for annual closure progress reports
8. The Task Force does not have any comments on this proposal.
The Solid Waste Disposal and Conversion Task Force within the Materials Management Subcommittee of
ASTSWMO appreciates the opportunity to work with EPA on this proposed rule, and looks forward to providing

additional input on future CCR rulemakings.

If you have any questions about these comments, please contact Kerry Callahan in the ASTSWMO office at 202-
640-1062 or kerryc@astswmo.org.

Sincerely,

Kathryn Perszyk (VA), Chair
Solid Waste Disposal and Conversion Task Force
ASTSWMO Materials Management Subcommittee
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