










modification will not adversely affect human health or the environment. 

(b) If the agency that signed an environmental covenant has determined that the 

intended benefits of the covenant can no longer be realized, a court, under the doctrine of 

changed circumstances, in an action in which all persons identified in Section 10(a) and 

(b) have been given notice, may terminate the covenant or reduce its burden on the real 

property subject to the covenant. The agency’s determination or its failure to make a 

determination upon request is subject to review pursuant to [insert reference to 

appropriate administrative procedure act]. 

(c) Except as otherwise provided in subsections (a) and (b), an environmental 

covenant may not be extinguished, limited, or impaired through issuance of a tax deed, 

foreclosure of a tax lien, or application of the doctrine of adverse possession, prescription, 

abandonment, waiver, lack of enforcement, or acquiescence, or a similar doctrine. 

(d) An environmental covenant may not be extinguished, limited, or impaired by 

application of [insert reference to state Marketable Title and Dormant Mineral Interests 

statutes]. 

Comment 

1. Subject to the other provisions in this Act, environmental covenants are 
intended to be perpetual, as provided in subsection (a).  A covenant may be limited by its 
terms as provided in this Section, or amended or terminated under Section 10. 
Alternatively, in the limited circumstances described in this Section it may be modified 
in an eminent domain proceeding which meets the requirements of Subsection (a)(5). 
With concurrence of the agency, an environmental covenant may also be terminated in a 
judicial proceeding asserting “changed circumstances” as provided in Subsection (b). 

2. Subsection (a)(5) provides special requirements to modify or terminate an 
environmental covenant by an exercise of eminent domain.  The rationale for these 
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special  requirements is that an exercise of eminent domain may result in a change of use 
for real property.  Such a change must ensure that it does not increase environmental risk 
related to the real property.  

The Act does not attempt to resolve all the many complex issues likely to arise 
when one government agency seeks to condemn an environmental covenant imposed by 
another agency pursuant to an agreement with a current or former owner of the property. 
For example, eminent domain may result in a change of use of that property.  If the 
changed use requires termination of the covenant’s existing activity and use limitations , 
and thus additional clean-up of the property,  complex questions of liability and financial 
responsibility may arise.  Alternatively, state law may already address questions of which 
governments have or do not have authority to condemn real property, or who are 
necessary or indispensable parties.  State statutes are also likely to have so-called “quick 
take” provisions, a well developed Administrative Procedures Act, and other important 
provisions for aspects of condemnation proceedings beyond the scope of this Act. 

Section 9(a)(5) has specific requirements for an exercise of eminent domain that 
modifies or terminates an environmental covenant.  The applicability of this Act’s 
eminent domain requirements to an eminent domain action under federal law will be 
determined by that law. 

On the other hand, if the eminent domain proceeding were to go forward without 
the need to terminate or amend the environmental covenant, the existing covenant would 
remain in place and  then the approval required by this subsection of the Act would not 
apply. 

3. Subsection (b) imposes two specific requirements for a judicial change in an 
environmental covenant under the doctrine of changed circumstances.  The first requires 
agency approval of such an application.  The second requires that all parties to the 
covenant be given notice of the proceeding.  This will allow those parties to protect their 
interests in the proceeding, including their interests arising from contingent future 
liability. 

The Act intends that a court, in considering this section, would apply the doctrine 
of changed circumstances in its traditional sense – that is, as a proposed modification of 
the covenant to reduce or eliminate its burden. This section does not provide a substitute 
procedure for modifying a covenant to increase the burden on the real property. Such an 
outcome would be antithetical to the careful balancing of interests embedded in the Act. 
It would also be inconsistent with the expectations of owners and legally liable parties 
who have entered into the covenant with an expectation that the burden would not be 
increased except pursuant to the procedures set out in this Act. 

4. Subsection (c) provides that environmental covenants are not extinguished by 
later tax foreclosure sales, or by a range of potential common law and statutory 
impairments. As a matter of public policy, these new forms of covenants seek to protect 
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human health and the environment and, presumably, the contamination of the real 
property that led to the activity and use limitations would still be present if the covenant 
were extinguished. Accordingly, the impairment of those limitations as a consequence of 
application of tax lien foreclosure or other doctrines would  likely result in greater 
exposure to health risk.  Thus termination of that protection to serve other public policies 
of governments seems inconsistent.  

In contrast, to avoid any suggestion of impairment of contract, the Act confirms 
that prior mortgages and other lien holders, upon foreclosure, may extinguish a 
subsequent covenant that was not subordinated. The lien holder in that case, of course, 
would still be faced with the physical condition of the property and the agency would 
have whatever regulations and rights against such an owner that state and federal law 
afforded. 

5. While this section imposes statutory constraints on the authority of the court 
to act in the first instance, the Act does not restrict application of other procedural and 
administrative law to judicial supervision of agency conduct. Thus, if a court were to 
determine that an agency has acted in violation of its statutory obligations in considering 
whether to approve a modification or termination of an environmental covenant, that 
conduct would be itself be subject to judicial scrutiny under other law of that state. 

Where an environmental covenant applies to real property that is otherwise 
subject to one of the doctrines listed in Subsection (c), circumstances may arise in which 
the protections of the covenant are not needed.  For example, rights gained by adverse 
possession would be limited by the environmental covenant’s restrictions where a house 
had been inadvertently placed on real property subject to an environmental covenant that 
precluded residential use.  In a case such as these, modification of the covenant can be 
sought pursuant to Section 10.  Seeking such a modification will ensure that appropriate 
consideration will be given to residual environmental risks. 

The basic policy of this Act to ensure that environmental covenants survive 
impairment is consistent with the broad policy articulated in the Restatement of the Law 
of Property (Servitudes) Third, §7.9.  

States that do not have a Marketable Record Title Act or a Dominant Mineral 
Interests Act will not need subsection (d).  States that do have a either or both of these 
acts  may choose to put this exception in the respective statute rather than in this Act. 

The exception to the Marketable Record Title Act and the Dormant Mineral 
Interests Act in optional (d) is analogous to exceptions commonly made for conservation 
and preservation servitudes.  Restatement of the Law of Property Third (Servitudes) § 
7.16 (5) (1998).  It is based on the public importance of ensuring continued enforcement 
of environmental covenants to protect human health and the environment.  For states 
adopting the registry of environmental covenants to be kept by the [insert name of state 
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regulatory agency for environmental protection] under Section 12 of this Act, the cost of 
extending title searches to this registry should be low. 

If there is any question whether a specific environmental covenant is exempt from 
the requirements of the Marketable Record Title Act or the Dominant Mineral Interests 
Act, the agency should comply with that Act by re-recording the covenant within the 
relevant act’s specified statutory period.  This will ensure that the covenant is not 
extinguished under either of these acts. 

Finally, the fact that the Act specifies that notice of either an eminent domain 
proceeding or an action to apply the doctrine of changed  circumstances be given to 
persons identified in Section 10 does not mean that other persons might not also be 
entitled to notice of the action or to intervene as parties in the action under other legal 
principles. Other state law may require such notice and this Act does not affect such 
other, additional notice requirements. 

SECTION 10. AMENDMENT OR TERMINATION BY CONSENT. 

(a) An environmental covenant may be amended or terminated by consent only if 

the amendment or termination is signed by: 

(1) the agency; 

(2) unless waived by the agency, the current owner of the fee simple of the 

real property subject to the covenant; 

(3) each person that originally signed the covenant, unless the person waived 

in a signed record the right to consent or a court finds that the person no longer exists or 

cannot be located or identified with the exercise of reasonable diligence; and 

(4) except as otherwise provided in subsection (d)(2), the holder. 

(b) If an interest in real property is subject to an environmental covenant, the 

interest is not affected by an amendment of the covenant unless the current owner of the 

interest consents to the amendment or has waived in a signed record the right to consent 
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to amendments. 

(c) Except for an assignment undertaken pursuant to a governmental 

reorganization, assignment of an environmental covenant to a new holder is an 

amendment. 

(d) Except as otherwise provided in an environmental covenant: 

(1) a holder may not assign its interest without consent of the other parties; 

(2) a holder may be removed and replaced by agreement of the other parties 

specified in subsection (a); and 

(e) a court of competent jurisdiction may fill a vacancy in the position of holder. 

Comment 

1. A variety of circumstances may lead the parties to wish to amend an 
environmental covenant to change its activity and use limitations or to terminate the 
covenant.  

Subsection (a) specifies the parties that must consent to the  amendment. 
Subsection (a)(3) reaches a party that originally signed the covenant whether or not it 
was an owner of the real property.  Such parties might typically be ones which were 
liable for some or all of the environmental remediation specified in the environmental 
response project, including contingent liability for future remediation.  This provision is 
intended to apply to successors in interest to the party which originally signed the 
covenant where the successor continues to be subject to the contingent liability under the 
environmental response project. 

Some of the original parties to the covenant may have signed the covenant 
because they have contingent liability for future remediation should it become necessary. 
The extension of that liability to successor businesses is a complex subject controlled by 
the underlying state or federal environmental law creating the liability.  See Blumberg, 
Strasser and Fowler, The Law of Corporate Groups: Statutory Law, 2002 Annual 
Supplement, §18.02 and §18.02.4 (Aspen, 2002) and Blumberg and Strasser, The Law of 
Corporate Groups: Statutory Law–State §§ 15.03.2 and15.03.3 (Aspen, 1995).  Where 
the party that originally signed the covenant has been merged into or otherwise become 
part of another business entity for purposes of future cleanup liability, subsection (a)(3) is 
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intended to require the consent of that successor entity rather than the consent of the 
original party. 

2. In considering the potential liability of successor businesses, as discussed 
above, it is important to understand the dual chains of successors that a particular 
circumstance presents – (1) successors to ownership of the business that originally caused 
the contamination; and (2) successors to owners of the contaminated real property. 
Particularly when contamination occurred many years ago, those chains of successors 
may be very different. 

Consider this hypothetical – although very typical –  situation: 

Real Property Ownership In 1925, Peter Plating, Inc. built a factory on a 3
acre lot in Hartford, CT and commenced its business, which was to apply chromium 
plating to coffee pots on that site. Customary business practice at the time was to 
discharge the exhausted chromium into “sumps” - holes dug in the ground, and filled with 
large stones. Peter Plating did this for 25 years. 

In 1950, Peter Plating closed its Hartford plating operation, and sold the land and 
factory to Rabbit Warehouses, Inc. Rabbit used the factory for 25 years as a storage 
facility, then sold the factory in 1975 to Ernie Entrepreneur, an individual, who bought 
the land with the proceeds of a first mortgage from First Local Bank. 

Ernie used the factory for light manufacturing until 1985.  He also leased part of 
the site to Acme Auto Repair, Inc. Acme dumped used oil and degreasers into its own 
sump on the lot. At some unknown date, Acme ceased operations. 

In 1985, after Ernie learned of the contamination, he transferred ownership of the 
land to a corporation – Ernie, Inc. Ernie and his wife owned all the stock of the new 
corporation. In 1986, Ernie ceased operations, abandoned the factory, and moved with his 
family to an island off North Carolina.  Ernie, Inc. was later administratively dissolved 
under state law for failure to file its annual reports. 

First Local Bank started foreclosure in 1986, learned of the contamination, and 
withdrew the foreclosure action because of its reluctance to be in the chain of title.  The 
Bank still holds the mortgage, but long ago wrote off the debt on its books. 

Real property taxes have not been paid since 1984. City officials  started to 
foreclose for unpaid taxes, but when they learned of the contamination, they, like First 
Local Bank, decided not to foreclose. 

In 2002, the City demolished the factory as a safety measure, put a fence around it 
and put a $200,000 demolition lien on the property. Today, the site is abandoned, and 
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neighborhood children play games on the lot after crawling under the fence.  Clean-up 
costs are estimated at $1.6 million; a “clean” 1.5-acre lot in this run-down neighborhood 
recently sold for $50,000. 

The traditional “chain of title” doctrine in real property suggests that successive 
owners and operators of the real property, beginning with the original owner or tenant 
that caused contamination of the real property, may all have potential liability. In 
chronological  order, they include: (1) Peter Plating, Inc.; (2) Rabbit Warehousing, Inc. 
(3) Ernie Entrepreneur, individually; (4) Acme Auto Repair, Inc.; and (5) Ernie, Inc. 

Stock and Asset Ownership Aside from the successor real property 
ownership, we must also consider the successor ownership of the business that caused the 
contamination.  Assume that 100% of Peter Plating’s stock was acquired by a publicly-
held corporation, Jefferson, Inc., in 1950.  The parent corporation moved the plating 
business to a southern state, which is why the Hartford business closed.  In 1970, 
Jefferson sold off the plating assets, but no stock, to Hiccup, NA, a publicly traded British 
corporation.  Both Jefferson and Hiccup are still in business. 

This chain of stock and asset sales should result in at least one and perhaps 
two additional “successors” whose role in the transaction may require further analysis. 

Assume this Act had been in effect in 1940, and Peter Plating, Inc. had signed 
the original environmental covenant. If the agency wishes in 2003 to amend the 1940 
covenant, it will be important to determine who must sign on behalf of Peter Plating – the 
person who originally signed the covenant in 1940 – as required by subsection 10 (a) (3).  

3. Note also that Ernie, Inc. – the current owner – has abandoned the property 
and moved out of state.  Neither this corporation or Ernie Entrepreneur, as an individual, 
is likely to cooperate in signing a new covenant today or an amendment to an original 
covenant that was signed in 1940.  This may pose practical difficulties in satisfying the 
requirements of Section 10)(a)(2). 

4. In order to secure the consents required by this section, it is likely that the 
agency will require the party seeking the amendment to provide notice to the parties 
whose consent is required by the statute. 

5. Note that this section does not require the consent of intermediate owners 
of the real property – in our example, if the original owner in 1940 was Peter Plating, and 
the current owner is Ernie, Inc., then Rabbit Warehouses, Inc., would not be required to 
approve an amendment to the covenant. Rabbit would have been bound by the covenant 
when it bought the parcel in 1975.  Since there is no allegation that Rabbit took any 
action in violation of the covenant, and Rabbit conveyed the property to Ernie without 
retention of any interest in the property, Rabbit would not be affected by the covenant and 
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therefore need not sign the amendment. 

6. Finally,  the covenant may be amended or terminated with respect only to 
a portion of the real property that was originally subject to the covenant.  Thus, for 
example, if a covenant originally covered 100 acres of real property and as a result of 
remediation activity, 50 acres of the site eventually became completely free of 
contamination and pose no further environmental risk, the parties might agree to 
terminate the activity and use limitations on the cleaned up 50 acres while leaving the 
covenant in place on the remaining land. 

7. As provided in Section 11(b), this Act does not limit the agency’s 
regulatory authority under other law to regulate an environmental response project and 
the agency may be well advised to consider the implication of this provision in drafting a 
specific environmental covenant.  Thus, for example, if new science suggested a need for 
additional monitoring or remediation at a contaminated site beyond that mandated in a 
recorded environmental covenant applicable to that site, the agency’s authority to require 
that additional work would depend on other law, while its authority to impose the 
remediation cost on other parties may depend both on that law and on the terms of any 
prior agreements the agency may have executed with potentially liable parties.   

Under this Act, however, the agency would be prevented from administratively 
releasing or amending real property covenants without approval of the parties designated 
in this section. Given the potential legal liability of the parties in the two chains of title 
who may be affected by an amendment to or termination of the covenant, this is an 
appropriate outcome.  

However, over time, it may not be practical to identify the original parties or their 
corporate successors in order to secure their consent.  Section 10(a)(3) provides a judicial 
mechanism by which the need for absent parties’ consent may be avoided.  

The same section highlights the possibility that the agency might seek the 
agreement of the original parties to future amendments of the covenant, without the need 
for later consent.  Such a waiver might be attractive to original parties, depending on the 
extent to which the agency was willing to hold original parties harmless from the liability 
that might otherwise accrue from a claimed injury following a use once prohibited by the 
original covenant, and depending also on the overall cost of the transaction.  

Where there is a change in either the current knowledge of remaining 
contamination or the current understanding of the environmental risks it presents, the 
agency may conclude that the environmental response project should be changed or new 
regulatory action  taken. The agency’s ability to take such action is contemplated by 
§11(b) but, in the absence of consent, is not governed by this Act. 
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The agency may wish to consider whether the following parties have a sufficient 
interest in a particular proposal to make notice of the proposed amendment to them 
advisable: 

(1) All affected local governments; 
(2) The state regulatory agency for environmental protection if it is not the 

agency for this environmental response project; 
(3) All persons holding an interest of record in the real property; 
(4) All persons known to have an unrecorded interest in the real property; 
(5) All affected persons in possession of the real property; 
(6) All owners of the fee or any other interests in abutting real property and 

any other property likely to be affected by the proposed modification; 
(7) All persons specifically designated to have enforcement powers in the 

covenant; and 
(8) The public. 

The agency may also wish to consider whether the notice should include any of 
the following: 

(1) New information showing that the risks posed by the residual 
contamination are less or greater than originally thought; 

(2) Information demonstrating that the amount of residual contamination has 
diminished; and 

(3) Information demonstrating that one or more activity limitations or use 
restrictions  is no longer necessary. 

SECTION 11. ENFORCEMENT OF ENVIRONMENTAL COVENANT. 

(a) A civil action for injunctive or other equitable relief for violation of an 

environmental covenant may be maintained by: 

(1) a party to the covenant; 

(2) the agency or, if it is not the agency, the [insert name of state regulatory 

agency for environmental protection]; 

(3) any person to whom the covenant expressly grants power to enforce; 

(4) a person whose interest in the real property or whose collateral or liability 
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may be affected by the alleged violation of the covenant; or 

(5) a municipality or other unit of local government in which the real property 

subject to the covenant is located. 

(b) This [act] does not limit the regulatory authority of the agency or the [insert 

name of state regulatory agency for environmental protection] under law other than this 

[act] with respect to an environmental response project. 

(c) A person is not responsible for or subject to liability for environmental 

remediation solely because it has the right to enforce an environmental covenant. 

Comment 

1. Subsection (a) specifies which persons may bring an action to enforce an 
environmental covenant. 

2.  Importantly, the Act seeks to distinguish between the expanded rights 
granted to enforce the covenant in accordance with its terms, and actions for money 
damages, restitution, tort claims and the like. 

This Act confers standing to enforce an environmental covenant on persons 
other than the agency and other parties to the covenant because of the important policies 
underlying compliance with the terms of the covenant.  Thus, for example, in the case of 
a covenant approved by a federal agency on real property which has been conveyed out of 
federal ownership, the Act confers standing on a state agency to enforce the covenant, 
even though the agency may not have signed it. Further, a local affected government is 
empowered to seek injunctive relief to enforce a covenant to which it may not be a party. 
In both cases, absent this Act, those state and municipal agencies might not have standing 
to enforce a covenant, and might simply be relegated to seeking standing under other law. 

Similarly, the mandated ‘holder’ has a statutory right to enforce the covenant 
under this section, since the holder must be a party to the covenant. Over time, the holder 
may come to play a significant role in the monitoring and enforcement process. 

On the other hand, the Act does not provide any authority for a citizens’ suit to 
enforce a covenant, although other law may authorize such suits.  This Act does not affect 
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